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6u1livon, Pecuregard, Meyers & (larkcon
6o Ring Huilaing

1200 Pizhteenth Btreet, W,

Viashingten, DCe E0035

Attentions Leary G. Ddauregard, Esq,
Gentlencns

Refercnce 16 pede to your letfers of Jenucyw 22 and Moyeoh 23, 1673,
on bchal? of the Msim Yickford Czemaay (13), aad to E3's letter of
bay 8, 1973, cnd mrior eoxvesrondence, yprotesiing acainst the ciard of
o contract to Bewrdte/rackor Mvision of Laitiiker Cormoration (Iernite)
undor request for nrapocnls (1L72) B/ANOY«T3=1e(0)~, faoucid by the Unitcd
Glutes mnmy hndtions Corzaand, Jolict, Illincia,.

The R, iesuwed Oxtober 27, 1572, enlled for 1125, Vod & irnitera
for the £.70<inch rozket iotor, and nrovided thit tho contrastor eninit
a first nrticle to tne Govormment for teoting viviun 120 deya eftcr s,
Mc soliciintica was reatrictad to the Gyo rodoved Londter popllincticn
base producers, Bermsite el 13, end kadth gquisiited presosals, with Loivdts
offering l~:o» unit priaco. %ne prowvmid suivey of the low olfcroy vas
cexalevcly yavorable and enatrast OralOT«73«C=0110 vos avarded to taut
concern on Janvary 16, 1973, for & cavratity of 155,009 icnitero st o
price of $1:2,655. I3's offercd price for tila quantity wna $193,G00.

Your protcat ia prouised canentiallyr on tvo hasvag that the
Uovernnent crscd in 4is cvaluation oi' the propazais; and the manner in
vhich 1t canduzted negotiations with the oferorn wvas in violnxzion of
the pertinent provisicns of the Armed Services Procurement Negulation
(AcrR) discussed infra. y

Your objeu’ion to the evaluntion progedure ia thet the Govem=meont, .
contmry to the teams of the Rre, failed to coaslder the costs of testing
of tha firat article., F3's Harch £2, 1973, ldclter statess

™he R¥P certainly indicated that vhether or not firat
article testing would be rcguired would bo an Liportant cce
sldcretian in ewluntion of provosala. It also statcd quite
clearly (o) that Covernuesnt tesiine of first article cuawles
wvas paadatory and (b) t1-t walver of the test aequisrcment
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would be provided only for pocdicers of identioal supplies.
While tho IFP did nov state Lnciticelly that costs of teate
ing vould be used in ovoalnatdel, this s the necessoyy cone
cluosion viich st follow fra the atatanent on page 16 of
the IZP that avard would e tuaed on evaluntion of “alld
applianhla feotorn to detemine lowest overall cost o ihe
Governucnt," cid the Jaryuare on pace £0 of the IWP to the
effect that ‘smiver of thr {“irst article cpproval will be a
factor in the evaluation of WdiL" Under the RFP as Nuinished
to Imsim Bickford, Midim Biclv'ond coldd only ascumn tnhat
Flrat faticle teating'vas a ranlatory requirarent and that
the relative advantages to the Govermnment in ssmrding tue cone
tract to an offceror elisible for valver would be considered
carefully. It vas with Yacze atswumtions that ¥nsicn Bickford
prepaved ita proposal in ths goldcitation,

You belleve that, since you roposal swus lovest dn owrall cost,
beeause the 10,715 differencs {2 your price and Bernite's vould have
been more than o1Toet by tie ¢oics to tlie Covermnend of teating a firat
article, avard gamld have been ide 4o yowr ccncern.,

We comoct esree with your tontention that the evmluaiion was cantrory
to the tcma of vy [P Yoth offcrors quoted wilt prices for varioun
quantitics of icniters i an plicmacive basio=-one price Loged oa Gud-
nirgicn of a firat article flor tomrovol, od o discounted price beacl on
wadver of fivast ertiocle amirovale Lier c.ening of proposels, it ves
detemined thet LD wnag eliglble o walver of Cirst article wyproval,
but that Benadte was nots Horever, 1232 digeccinted price vas still
higher than Eennito's price basiecdd on cutinission of a iirst article.
Therefore, Termdte rannined the oy offercr even after the proposals hod
been eviluated on the basis of vedver of Ti)st articlo averoval. ASTR
1-1993(a)(i31) yrovides that cost of teating, to the ectent it can Le
reallstically ectimted, shall be clearly set Torta in the colicitevion
&a o factor widch will L consdderced in cvalnating the preposzals. ‘“thin
fostor was not cpecificnlly inclwicd in the KD} thug, the evnlustion voo
p:op;rly Urited to all epplicoble factors as uet forth in scction “p"
of tho &P

As to vhether the costa of 4eoting should have been included a3 an®
evaluntion factor, ID's Jumwry 22, 1973, letior cgtirmted such costu at
$20,000=$L0,000, Bubsequently, you alleged thad the Anzy has in its pose
. gcanion cost recorxds of t {ir;{ crticle teota performod on ths aane
igaiter under contrect DAMARA=TZ-0272 writh LD, and that after the tewt=
ing ED wvas adviscd that the coat.d wezs epprovimately £29,000, You fecl
that, whilo it may not be pausitle te estedlish the couts down to the
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laat penny, 4t 4s anpparent that the coszta would be significantly more
than the 610,915 diffcrence between the proposals here,

Tho Qqueation in xegard to incluling coata of teating as an evaluation
factor 1a not vhctier they epnsaxr to eéxceed the differcnce in prices after
receipt of praposols, but the extent to videh they can be realistically
cotirated prioxr to the isauunce of tae Ri'Pe The contraating oi'ficer has
noted that the 0 c¢alled for teatinz at the Meuvtimy, licw Jeracy,
Covernmant leboratory, end hes stated his balief that 4¢ would Le impose
gible to extract the coat of tenting one item frum tho overall coata
asgosrlated vith thy aperation of the leboratorys In the Ammy'a lay 2,
1973, supplenentary report, the contracting officer Surther statess

A revicw of the colioltatiocn \mder which hoipn Bickforid
wos avanled Cantrast DAAA21T2:0«0272 revealcd thaet no evnlue
ation frator for the cost of norfloming o fivst torticle test
wus used and o reviow of Contyact DAIARLLST2«C-027? docs not
reveal any evidence thet sim Dickiord Camnuy vens notificd
that the cost of perfoming first article tecsto ves erprade
ptoly £25,050.,00, A xeviow of the solicitation under whdch
Doiegn Mekionid vas avandeld 4ta gecond aontract, DAAADNL<(LeCe
0510, for this iten alno ravenled thnt no eviluntion foster
for the cost of perforninng o £irut article teat vaa uased viveh
wvould tend f0 Sfnidleante Lhak thoe cezt of parforitre the flirst
article test reauircel wnder Oontract DAA2)Y-T2.C0272 vios
neveor ogtiiratieds Vhat Dnsirn Liclhiford failed to indicate in
fto 42 torsh 19/(3 dettor when 1% rentionsd the “epprovinwie
£25,000' firure vas that its firat Lirat article sarmloe fedded
to pass all the nescasary 4oty oid a secead groep of ssulcs
had to be submitted for a second tests Aa gtated pruviously
5o where 123 thexre any indication ia cither contzect wiat tue
cost of veiting Zaunlgn bBlcifond's Cirst Cirat ewiicls suiple
or accond ow.ple Wag,

In vicw of the lack of ascurate higtorical expurisnce of tho costs
of tosting the dmnitora, . "o not belicve the ccitranting officer's
decSnion to omit the comt ' ration of these coats as an evaluatian
faster 4n the 'T2 can bs ronavdsd 3 an cruse of Aiserciicn.  NedhGkS,
December 14, 1938, Mowever, we are suzrcoting to the teoretary of the
Aoy by lctier of teday, copy cnoleoscd, Liat additiaal cacideration
be given in future procurarento to incluiing costo of teating as an
naluation factor, - . .

You also believe that ths Gevernnent, vhtile failing to conduct
woaningful ncgotiations with EB, wes at thae same time covducting dige
cugsicig with omuite ttheredy the TP rogulzmsnts for Covernnint toote
ing of tus £irst c7ilole and o uso of o0 cuaTtalnl typa o sCRlLniter
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Pro-8cal 60WF==rcie improperly vaived., You believe these actions were
in viodation of ASYR 3-005.1(c), which provides that discuasiong ba
conxiucted with all offesors within a cuipetitive ravne, and ACCR 3«
80541(a), which providea for notification to offerora when & chuange in
the requirenientg occurd durlng negotictionsg,

Your position is enmsentially that the offerorn were not elloved to
ccupoto on an couud basias, since EJ vas not notified nf the ciawnge in
the roquirenenta, The wealnuag of yowr arpument 4o that its prussicees
that the two requirementa you have eited were actually changed cduring
the courno of ncrotiations' \iith Benmidte~=has bLoon cutegoricelly dented
by the Axmy. The contrasting officer has ntated that ot no tine during
the nogotiations with Dermite was there eny diacussian of relaxing tle
requiroacnts fory firast article teoting os the uce of rosfical (C4F,
Aftor the contruct evard, it was vereed betwern the wrvtios ‘to cllow
tho Covermnent to perform ita testing of the firnt articleo at Loraite's
plait, at a savinna in coat to che Covermiont. Tanro huos beca no vatver
of the rcquircint that Bernftce'o Clrat erticle Le tected Ly tae Governe
nente Al3o, the Juy 2, 1973, mumplezentary report cinces that wosut
1% nmtlis editer mmenl, 1t vas dlucovercd that there wes o pro:len in
obtaining Pro-seal COLF, end the Covernrnt autnorired the uie off en
albtermnive patericy in congideruvion of vivg connvanatoxin roreentnt Lo
deliver at an axceleraled rate a onantity of 100,00 clditicnnd indtera,.
Taeno urlians tavcn in comvccion vith t..2 wlainictretion of the conurect
affo1d no basis tor queationing the legility of thoe castrast as wmrded,

Tiith rezaxd 4o your cantention that the Aroy felled to conduct
neanin: Nl nejotiautions vith your cotcein, but inclezd uade 2y o {cle-
phonic request for a beat and £incl oxfer, the contrasving ofdicer hna
gtateds

Bcirn Rckfoxd wan cositaszted by telephone end afforded
the opportunity to corg to 17UCIE, Joliet to paviicinate in
neaningful discusasiona or discuas che solizitatic eni thetir
proposal. over the phaies hsign Bickforl elcctul the digcuse
cian over the telennane method. %ne Comtrast fociclicy proe
cccded to cigcuas Lnsitm Blekfoxd!n propasal as cubnitted,
The arcas in vidch evalwation factorva ({loconto, lot Article
Vulver and Gov. property) could be timlicd to 1ts promosnl
vere digcussed to ralic surs all infor=aticn cupplicd in
msien's proposal wes correst and caomletes lire Caldwelld

+ was informed that a typosrapnica) crror vas contalned in the
percentass stated in the colicitaticn's ontion clauge and
alan that fwnda for a total award of 235,000 cach kad beem
received and that the aarded queniity would be 165,009 coche
Bag.d an this infonzaiicn liry CRAidvell was aslicd 42 his i
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desired to takxe another look at its offer, Ilis angwer
vas affiimative, At the coclusicon of th? discwsian

itrs Caldiwell va asked i€ he desi:r- 1 to caxs to J2ICOYH,
Jodct ztur further discusocicna. llis redly vas nerative,
Ho wag informod that a teletype rctucsting a confirnvtion
of offers or reviscd of'fers vwoald Lo icacdse At nNo tiro
Aad Iir. Caddiel) r:antion an evatueiion tector for the coat
of porfoviing the firat ayticle tcat o sanles of o fimn
vho could not qualify for a firot article vaiver,

Tao coantraating officor further states that the ddsawsnions vith
Bernite vere of the sans tyve as indicated above. It cvmears, them,
that both oflcrors were cirdlorly trcated in the nezotiations. e do
not belicve the discusscions wita 1IN failed to conntitute "peaningfd"
ducucasicns ae wvo have construed that terms 8ec 41 Cord. (cne 102

(a71)s
In vievw of the foregoing, your proteat is denied,

' finzarely yours,
Paul G. Denbling

"Keng comptroller General
Qf the United Lictea





